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In July and August, 1975, 61 indigent persons seeking 
to institute divorce proceedings applied to the Supreme Court, 
Bronx County, for assignment of counsel pursuant to CPLR 1102 (a). 
Their applications were consolidated and, despite a finding that 
"the assistance of counsel is necessary" for each of them, 
their requests for appointed counsel were refused. Matter 
of Boyd, N.Y.L.J. Nov. 6, 1975, p. 10, col. 2 (October 31, 


1975) (Cotton, J.). 


Justice Cotton's refusal to appoint counsel was 
based on his finding that "in the absen’e of public com- 
ponsation for the assistance of attorneys...the resources 
of Legal Aid services and the private Bar are presently 
inadequate to deal with the problem." Significantly, 
this finding is unsupported by a recitation of any actual 
efforts by Justice Cotton to encourage Legal Aid to hire 
paraprofessionals to assist pro se plaintiffs, or to assign 


private counsel to these plaintiffs. 


His decision was also presumably based on his belief 
that the Boyd plaintiffs had no constitutionally guaranteed 
right to counsel: 


In conclusion, it may be noted that 
these petitioners have not urged upon 
this Court the argument that they are 
entitled to assigned counsel as a matter 
of consti*utional right. Had they done 
so, the Court would have been constrained 
to reject that argument, under the majority 


holding of Matter of Smiley, supra. 


ole 


While defendants contend that Justice Cotton's refusal 
to recognize any constitutional right of the Boyd plaintiffs 
to counsel was correct, they believe that the ultimate decision 


in that case was incorrect. 


They contend that, on the facts before Justice Cotton, 
it was impossible to determine whether all the Boyd plaintiffs 
needed the assistance of counsel, that, even if all of the 
plaintiffs were in need of counsel, the resources of Legal Aid 
and the private Bar were more than adequate to meet this need, 
and that Justice Cotton's refusal to assign the Boyd plaintiffs 
counsel, despite his finding that they were in need of counsel, 


was an abuse of his discretion under CPLR 1102(a). 


Defendants, in substance, contend that relief for 
the 61 Boyd plaintiffs was clearly available from the Appellate 
Division, First Department, which had jurisdiction to review 
the above findings of fact and conclusions of law, as weli as 
Justice Cotton's observation concerning the failure of the 


Constitution to guarantee these plaintiffs counsel. 


No appeal was taken from that decision, however, nor 
was any attempt made by way of Article 78 proceeding to 


challenge Justice Cotton's refusal. 


Instead, ten of the Royce vlaintiffs ,* along with 
three other persons, two of whom never even applied for 
assignment of counsel pursuant to CPLR 1102(a)** and one of 
whom applied for assigned counsel for defense of a divorce 


action*** but was denied such relief ,**** instituted this 


¥plaincitcs Barbara Boyc, sioeml Torres, Carmen Vigo, 
Helen Johnson, Carmen Casteneda, Awilca Cedeno, Rosa Agosto, 
fariam Johnson, Francisco Seda and Gloria Simons. 


** Plaintiffs Stella Palmer and Valeria Harding. It is 
defendants' contention that these plaintiffs are improperly 
before this Court, even if the complaint is otnexwise sufficient, 
in that, absent allegations that they sought, and were denied 
counsel oursuant to CPLR 1102(a), they cannot clain that 

New York, by operation of that statute, has denied 

them their right to counsel. 


#kk Plaintiff Carlota Barrera. 


*x*kk* Barrera v. Barrera, Supreme Court, Bronx County, August 
6, 1975 (copy of decision annexed to plaintiffs’ complaint as 
Exhibit "B"). . 


It is defendants’ contention that plaintiff Barrera is 
also improperly before this Court, even if the complaint is 
otherwise sufficient, as she had the right, under 
pomestic Relations Taw .¢, 237,. ta wave for an order requiring 
her husband, plaintift= ina fivorce action against her and 
represented by private counsel, to pay for her counsel fees. 
Plaintiff Barrera makes no allegations that she sought such an 
order, and without a showing that she has sought and been 
Genied relief pursuant to DRL § 237, she cannot claim that she, 
like the first ten named plaintiffs nerein, is “unable to ohtain 
counsel," nor may she claim that Mew York, by CPLR 1102(a) oF 
any other statute, has Genied her her right to counsel. 
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action. Relying solely on Matter of Boyd,* the decision of 

a single Supreme Court Justice in a single case, which, while 
clearly incorrect, was never appealed, they seek a declaration 
of the unconstitutionality of CPLR 1102(a), on the ground that 
that statute, as applied to them and to unnamed other indigent 
divorce plaintiffs and defendants, has denied them their 


constitutional right to appointed counsel in divorce proceedings. 


The Court below (Duffy, 4.) dismissed the complaint. 


POINT I 


RELIEF WAS AVAILABLE THROUGH 
THE STATE APPELLATE COURTS. 


I. As Matter of Boyd was 
incorrect under New York 
law, it would have been 


reversed on apeal. 
Defendants contend that Justice Cotton erred in both 


his findings of fact and conclusions of law in Matter of Boyd. © 


Their first objection is to Justice Cotton's finding 


that all 61 plaintiffs were in need of counsel. 


It is impossible to determine from the form 


affidavits before the court in Boyd either the complexity of 


* To the extent that plaintiffs rely on the decision in 
Barrera, supra, such reliance is also misplaced in that 
‘ Mrs. Barrera had a right te payment of counsel by her husband 
under DR1 § 237. See fourth footnote on page 10, supra. 


the litigation contemplatec by each plaintiff, oF each 
plaintiff's level of education ané ‘actual ability to com= 

_ prehend the legal proescures he or she must follow. While 
they each may have bean in need of some form of assistance, 
defendants believe that a full examination of the cir 
cumstances and abilities of each Boyd plaintiff may well 

' show that some plaintiffs could have prepared ana litigated 
uncontested matrimonial proceedings with only the help of 


paraprofessionals or court personnel. 


The availability ana extent of such help is also 

a question of fact. The affirmation of Michael D. Hampden, 
Attorney-in-Charge of the Legal Aid Society, Bronx office, 

was accepted by Justice Cotton as "an unequivocal statement 

. of inability to accept these cases." However, the Justice 


failed to inquire as to whether the Legal Aid Society might 


nS— 


§ 


EX 


“more efficiently utilize its available resources by hirin 
g 


paraprofessionals able to assist pro S€ indigent matrimonial 
plaintiffs. Without such an inquiry, defendants believe that 
Justice Cotton's finding that all the plaintiffs were in need 
of counsel, and that the resources of Legal Aid were 


inadequate cannot be sustained. 


Likewise, Justice Cotton failed to even attempt to 
assign private counsel to these plaintiffs. Had he made such 
an attempt, through the auspices of the Bronx County Bar 
Association, defendants contend that he would have found the 
resources of the private Bar more than adequate to meet the 


needs of the Boyd plaintiffs. 


The Bronx County Bar Association has between 1400 
and 1500 members, according to trs,. Esther Kerrigan, its 
Secretary. Under EC 2-25 and 2-29 (supra at 5-6), any of these 
persons assigned to represent a Boyd plaintiff would nave 


been obligated to accept such an assianmen:, absent a 


showing of either “compelling reasons" (EC 2-29) or 


"previously arranged professional cormitments.* People v. 


¥-Such assignments neea not Have been limited to attorneys 
specializing in matrimonial litigation. Tue issues presented 
by most of the Boyd plaintiffs were simole ones, many of their 
actions will provably be uncontestcc, and few assets are 
involved. It is therefore contended that, with the aid of 

the "Concise Handbook of Matrimonial Practice,” available 
through Brooklyn Leqal Services Corporation B, and other 
matrimonial texts, any practicing attorney could adequately 
represent a Boyd plaintiff. 


— 


i 


a 


Snorpaon. 205 Bee. Biv. S8ly 502 Cet Pere. 1923). 


Therefore, insofar as Justice Cotton's refusal 
to assign the Boye plaintiffs counsel was premised on a 
finding that he could not have located attorneys willing to 
accept these assignments, a finding net tested by any 
efforts to wectios these cases to members of the Bronx Bar, 


this decision was clearly incorrect. 


Lastly, defendants believe that Justice Cotton's 
interpretation of CPLk 1102(a) was incorrect, that under 
Smilcy ana@ other case law, Justice Cotton, upon finding that 
counsel was necessary for each plaintiff, was obligated to 
assign each of then counsel, despite the burden such assign- 
ments might have placed on the Bronx Bar, and his refusal to 


@o so was an abuse of discretion. 


ie In Smiley, the Court of Appeals, while acknow- 


ging the hardship uncompensated assignments place on 


~“aferred to such assignments as a 


led 


attorneyS, nonetheless 


means by which indigent matrimonial litigants may obtain 


counsel. By clear implication, therefore, judges must 


continue to assign counsel to indigent matrimonial 


plaintiffs in need of counsel, and attorneys SO appointed 


If an attorney 


are obligated to accept these assignments. 


performing uncompensated services pursuant to appointment 
under CPLR 1102(a) wishes to challenge the constitution- 


ality of his assignment, he may of course do so, after 


formed the uncompensated services. His rights, 


having per 
red by a judge who is obligated, 


however, may not be conside 


under CPLR 1102(a), to appoint counsel to all needy indigent 


© 


litigants. 


That appointments must be made to indigent 
plaintiffs in need of counsel can be seen by those cases 
which have held that the refusal to appoint counsel to 
an indigent litigant in need of counsel is an abuse of 


discretion. Emerson v. Lmerson, 33 AD 2d 1022 (2d Dept. 


ID 


1970}; Brounsky Vv. Brounsky, 33 A D 2¢ 1028 (2d Dept. 


CS el 


1970). 


It has also been made clear by the cases which 
have held that, if an indigent litigant is in need of 
counsel, the court must assign him counsel, and the 
attorney so assigned must accept this assignment, despite 
the fact that he may not be compensated for his services. 
See People ex rel. Whecon v. Board of Sunervisors, 192 
App. Div. 705, 706 (3d Dept. 1920), an@ Peenle ex rel. 
Hadley v. Supervisors of Albany County, 28 How. Prac. 

22, 26-7,cite; in Smiley for their holding that such 
uncompensated assignments do not violate the constitu- 
tional rights of lawyers. Se@.also People v. Witenski, 
15 nh oY 28 392, 397-8 (1965); Ccrami v. Cerami, 44 AD 
24 890 (4th Dept. 1974) Jacox v- Jacox, 43 AD 2a 716 


(2a Dept. 1973); Emexson, Brounsiyv and Thommson, Supra; 


People ex rel. Acritelli v. Grout, 87 App. Div. 193, 196, 
(1st Dept. 1903), aff'd on prevailing opinion below, 177 W.Y.: 
iat 587 (1904); Kaminski v. Kaminski, 81 Mise 2d 725 (Sup. 
Ct. Kings Co. 1975); Bartlett v. Kitchin, 716 Misc 2d 1087, 
1090 (Sup. Ct. St. Lawrence Co. 1973); Soto Vv. Soto, (Sup. 
Ge. Wik. Co. 1972) (unreported decision, 4 copy :£ which is 
annexed hereto as Exhibit "A"); People v. Marx, 40 Mise 2d 


1053, 1056-7 (Queens Co. Ct. 1957). 


It should also be noted that defendants are 
aware of no federal case establishing a right of court- 


appointed attorneys to compensation. Further, even in the 


cases establishing the right to counsel in other proceedings, 
no requirement that che state compensate attorneys so 
appointed was made. See, Gagnon V. Suarpalii, 41% UiSs,: 779 
(1973), Argersinger Vv. Hamlin, 407 U.S. 25 (1972), In re 
Gault, 387 U.S. 1 (1967), GiGeon Vv. Wainwricht, 372 U.S. 


335 (1963). 


The only New York case holding that uncompensated 
assignments violate attorneys' constitutional rights is 
Menin v. Menin, 79 Misc 2a 285 (Sup. Ct. Westch. Co. 1974). 
This case Was summarily affirmed by the Second Department 


"on authority of" Smiley, 48 A D 2d 904 (1975). 
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aaa 


What the court in Smiley said on this issue, 
pet Secho nt 


however, is the following: 


As exemplified in some areas in the 
State, the undue burden which may be 
” placed on the private Bar by assign- 
ments under CPLR 1102, may also 
becone intolerable and some might say 
rank as a violation of the constitu~ 
tional rights of lawyers (compare 
Menin v. Menin, 79 tlisc 2d 285; Bedford 
v. Salt Lake County, 22 Utah oa 12, 
14-15 with Peovle ex rel. Whedon v. 
Board of Sunervisors, 192 App. Div. 
3; 0} People ex rel. Hadley v. 
Supervisors Of /.ibanv County, 8 How 
Prac D2, 20-27, cited with approval 
in Peonle ex rel. Fanson Vv. Board of 
of Supervisors Of wiaaara County, 
fle¥. o22; State v. Rusn, 46 U.J. 399, 
407-409). (so N ¥ 2d at 441.) 


Defendants contend that this statement does not 
constitute a finding that attorneys' Fourteenth Amendment 
rights are violated by uncompensated assignments. They 
therefore argue that Smiley did not authorize the Second 
Department's affirmance of Menin, and this decision, 

» insofar as it may be read to overrule tihhedon and Hadley, 


is incorrect. 


Defendants therefore contend that Justice Cotton 
could not have refused to appoint counsel for the Rovd 
plaintiffs out of deference to as yet unrecognized cons- 


titutional rights of the private Bar. Under CPLR 1102(a), 


he was obligated to assign counsel to all the Poyd plaintiffs 
in need of counsel, the resources of the Bronx Bar were 


gh ee “ell- 


adequate to provide attorneys for such assicnments, end his 


refusal to make these assiaqnments was an abuse of his 


a@iscretion under CPLR 1102(a). 


For these reasons, Matter of Boyd would clearly have 


_ been reversed on eppeal; without doubt, the Appellate Division, 


First Department would have ordered Justice Cotton to assign 


counsel to all the Boyd plaintiffs in need of counsel. 


2. The state appellate court had 
jurisdiction over the constitutional 


clains raised herein. 


As was noted above, Justice Cotton specifically found 


that the Royd plaintiffs had no constitutional right to counsel. 


The First Department therefore had jurisdiction, both 


under the Supremacy Clause, and by virtue of this finding, to 
consider the constitutionality of CPLR 1102(a) as applied to 


the plaintiffs in Boyd. Plaintiffs therefore could have raised, 


in that forum, the cleims they make herein, and this action is 


barred by the doctrine of res judicata. See Point B(2), 


infra at 27-41. 
A. PLAINTIFFS UAVE FAILED TO PRESENT 
= oth SOG TGlLCk RELIEF CAN BE 


re CLAal: ws 
: GRAUTED OR OVER “HICH THIS court 
UAS JURISDICTION. 


Plaintiffs herein frame their complaint in terms of a 


constitutional challenge, under the Civil Rights Act, 42 U.S.C. 


5 1983, et seq., to CPLR 1102(a) as applied to "all indigent 


persons who are or will be plaintiffs or defendants in divorce 


actions brought in the Supreme Court of the State of New York, 


and who are unable to obtain counsel." 


- 
¥, 


Bronx County, 


Complaint {is 3 and 9. 


_. 


This statute was applied to plaintiffs, however, by 


the judicial decision of a single state Supreme Court justice 


in a single action, and the application -~- as well as the 


mis-application -- of a statute by a state court judge, acting 


in his judicial capacity, is not "state action" for purposes 


of the Civil Rights Acts. Remedy for a state judge's alleced 


error, including his alleged failure to declare a state statute 


violative of the Fourteenth Anendment, lies solely through 


the state appellate process, not through a plenary action in 


the federal courts. 


Further, this action is barred by the doctrine of 


‘udicata and the related Rooker Goctrine. 
Aub end bec 


res j 
Plaintiffs' attempts to sue on behalf of a class of 


persons alleged to be similarly denied their constitutional 


rights by action of CPLR 1102(a) do not cure those 


4urisa@ictional defects. 


As will be seen in the discussion concerning class 


certification, RRA EI Oy — 


they lack standing to represent the class they Gefine, as 


many persons in that class are not sini*arly situated to then. 


Further, although they allege that defendants refuse to assign 


counsel to this class, they have failed to allege any 


facts showing that Justice Cotton, or any of the 


defendants herein, have engaged in a pattern or 


| 
} 


practice of declining to assign counsel to indigent divorce 
plaintiffs needing such counsel. Defendants believe that the 
absence of such allegations is significant; in light of 

New York case law interpreting CPLR 1102(a), they contend 
that there is no question that, however "burdensome" such 
assignments may be, New York judges are required to make then, 
and therefore plaintiffs are not in fact challenging a 
“pattern or practice" of defendants, hut a single incorrect 


decision of a single state court judge. 


Hewever, even if CPLR 1102(a) were to authorize 


judges to refuse to assign counsel to indigent divorce litigants, | 
the remedy of€ such litigants would be the same as that of 

plaintiffs herein -- a state court appeal, challenging the 
constitutionality of that statute as applied to them. 

Pleintiffs' class allegations therefore do not overcome 


the jurisdictional defects of this action. 
eee eee 


THE DECISION OF A STATE COURT 
JUDGE, HOWEVER ERRONEOUS, IS 
NOT STATE ACTION SUBJECT TO 
CHALLENGE UNDER THE CIV.L 
RIGHTS ACTS. 


mre ee 


In Jemzura v. Polden, 281 F. Supp 200, 206 (W.D.N.Y. 
1968), an unsuccessful state court litigant sued a judge and 
other state officials under § 1983 for an alleged conspiracy 
denying him due process in prior [amily Court proceedings. 
In holding that the federal court was without jurisdiction 
to consider the claim, the Court stated as follows: 
There is abroad in the land a notion 
that the Civil Richts Act has vested 
in the federal courts the function of 
an Ombudsman-to review any grievance, 
no matter how petty, stermina from the 
aggrieved party's unsuccessful results 
in state court litigation, Hothing 
could be further from the Concvressional 
purpose. 
The reason why federal courts may not entertain 
Civil kights actions based on allegedly erroneous state court 
decisions is explained in detail in Nendez v. Heller, 380 F. 


Supp. 985 (E.D.N.¥. 1974) (3-judge court), remand for appeal 


to Second Circuit, 420 U.S. 916 (1975). 


Plaintiff in ike § 1983 action sued the justice 
presiding in the Matrimonial Part of the Brooklyn Supreme Court, 
the chief court clerk and the Attorney General, seeking to 
challenge the constitutionality of Domestic Relations Law 
§ 230(5), New York's 2-year residency requirement for divorce 


actions. 
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The court held that plaintiff had not presented 


a justiciable controversy, because she had not yet submitted 
her claim to these officials. It further found, however, 

. that a Civil Rights action could not have been brought hy 
plaintiff, even if she had unsuccessfully raised her 
constitutional claims before Justice Neller, because the 


Justice's adverse decision would be an "cfficial action 


which would not be such as to "damagingly transgress" 
her rights (380 Pi Stinp. at 992). There 26 (a aistinction 
weuwedn a public official "as an adversary committing the 
act of right-denial and the tribunal that errs in performing 
a judicial function" (id. at 993). The acts of the forner 

e may properly be challenged in a Civil Rights action; the acts 


of the latter may not. 
The Court analogized to the situation in Boddie: 


Boddie is typical: the Clerk's re-~ 
fusal to file the plaintiffs" papers 
“solely because they had not paid the 
filing fee, and the action of the 
judges charged with the administration 
of the Court in similarly declining 
to grant the applications to file the 
: papers, were completed ministerial acts 
that as such and of themselves denied 
a the very right which the Federal case 
properly vindicated in the action under 


-~16= 


42 Ui8.C. § 1983. The cortest was 
between the litiqants and the Clerk 
‘qua Clerk (and the administrative 
Judges) seeking to exact a fee ard 
barring access to the Court until 
it was paid. He (representing the 
State) was the adversary in the fee 
cor.troversy that was barring the 
litigants. The action of the state 
officers was a completed denial by 
state action (i.e., the refusal to file 
because the fee "due" the Clerk had not 
been paid) of a constitutional right, 
a denial of the Ex parte Young, 1907, 
200 U.S. 123) 156, 161, 28 §.Ct. 
411, S52 Uekd. 714, type, and not a 
simply exroneous judicial decision 
on a constitutional point, reviewable 
only by appeal. Judge Smith in Boddie 
in the District Court, 286 F.Supp. 568, 
971, pointed this out--that the defendants 
were there sued for their obstructive 
action, taken in their administrative 
capacities, action quite different from 
the judicial function exercised in an 
unrerorted state case decided by 
another judge who had, after fall 
consi@eration on the merits, denied 
an application to preceed in forma 
‘“pauneris in a divorce action. 
(id, “at 992) 


It also distinguished cases invoiving mandamus or 


prohibition: - 


Similarly, where the extraordinary relief 
of mandamus or prohibition is granted as 
against a judicial officer who has either 
refused to exercise a jurisdiction or a 
discretion which it is his duty to exercise 
or who has insisted uvon exercising a 
jurisdiction that is not his: the judicial 


ay es 


oe 


officer has mada himself an adversary 

by the course that he has pursued in 
denying a clear-cut right. Almost 
universally in such cases the extraordi- 
nary writ supplements the procedural 

law and but furnishes a mode of inter= 
mediate appeal from a damagingly mistaken 
determination that canrot be adaduately 
remedied by appeal at the end of the 
whole case. (ibid.) 


Reference was also made to Law Students Civil Rights — 


- Research Courcil, Inc. v. Wadmond, 401 U.S. 154 (1970). 


In that case, plaintiffs challerged the constitutionality 
of procedures for admission to the New york Bar. The Court 


in Mendez observed that, in LSCRRC, 


..ethe adversary of the law-student 
applicants for admission to practice 
was, inevitably, a committee of the 
Appclilatec Division ir any dispute over 
the right to be admitted to the Bar. 
Only the Court through its committee 

and by its confirmatory actions could 
grant or withhold the right to practice, 
subject to judicial review. The 
immediate act of granting or denying 
the right to practice law, as deliber- 
ative action taken on the application, 
was a completed act of government which, 
if it @eocivcd a student applicant of a 
constitutisnal right, was vindicable by 
federal action under 42 U.S.C. § 1983 

or by appeal through the New York Courts 
and, ultimately, to the United States 
Supreme Court. 
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See also Schacfer v. Loone:, 443 Fi 2d 182, 185 (2¢ 
Cir. 1971). Although this was a habeas corpus case, the 
Court's observations on its jurisdiction over constitutional 
claims arising out of erroneous interpretations of state laws 


ae by state court judges are significant. 


There was no question that the petitioner in Schaefer 
was convicted for a non-existent crime, on the basis of 
erroneous jury instructions. Nonetheless, the Court held 


that it had no jurisdiction over the petition: 


Upon the facts here presented, we 
hold that the legality of Schaefer's | 
conviction was properly the exclusive 
province of the Connecticut courts. 
Were we to hold otherwise; the District 
Court's rationale would turn every disa- 
greement by a federal district judge 
with a State court's interpretation of 
a State statute and their appraisal of 
a State trial court's instructions 
thereurder potentially into a4 question 
of "fundamental due process." This 
result would impose an edditional 
burden on our already overburdened 
federal courts and pose am unnecessary 
and undesixable threat of greatly 
increased federal irntervertion in 
cases involving the sufficiency of 
jury instruction ané@ the construction 
of State law. 
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In the instant case, plaintiffs are challenging the 
allegedly unconstitutional results of a decision by a state 
court judge. Justice Cotton's decision was made in the course 
of performance of his judicial functions; he was not acting 
"as an adversary committing the act of right - denial." 
Therefore plaintiffs may not seek relief through the federal 
courts; their sole remedy was through the state appellate 


process. 


POINT IIL 


THE DOCTRINE OF RES JUDICATA 

AND THE RELATED ROOKER DOCTRINE 
PRECLUDE PLAINTIFFS FROM BRINGING 
THIS ACTION, DESPITE THE FACT THAT 

A STATE APPELLATE COURT NEVER PASSED © 
ON THEIR CONSTITUTIONAL CLAIMS. 

The doctrine of res judicata and the related Rooker 
doctrine apply to challenges in federal court based on claims 
which either were raised or could have been raised in a prior 
State court action. The fact that plaintiffs did not in 
fact raise their constitutional claims in Matter of Boyd is 
irrelevant, as are the facts that these Claims were not 


considered by a state appellate court, and that defendants 


herein were not parties to Matter of Boyd. 


ae 


a. The ccctrine of res ‘judicata 
applies to issues which, although 
not raised in the state court 
action, could have been litigated 

‘therein ea? eo Sa a OR Be pee en en ee re 


«e 


In Chicot County Drainage District v. Baxter State Bank, 
$600.8. 371, 375 (1939) the Supreme Court was asked to review @ 
state court decision based on a statute later found to be 
unconstitutional. Plaintiff had not raised the issue of 
constitutional_ty in the state court proceedings. Nonetheless, 
the Court held that the doctrine of res judicata barred it 
from considering the claim. 

If the general principles governing 
the defense of xes judicata are 
applicable, these [plaincicts], having 
the opportunity to raise the question 
of invalidty, were not the less kound 
by the decree because they failed to 
raise it. 
This view of the doctrine of res judicata has keen 


expressly applied to claims under the Civil Rights Act which 


were not raised in nrioxr state court proceedings. 


- 
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In Taylor ve lew York City Traisit. Authority, 433 Ff. 
2d 665, 668 (1970) the Second Circuit was askec to decide a due 
process claim not raised by plaintiff in his New York Civil 
Service proceedings and therefore not permitted to be raised 
in subsequent state court proceedings. It declined to do so, 


applying the doctrine of res judicata: 


Had appellant prosecuted his 
constitutioual objectio:r. in a timely 
mannex, and had the Commission made an 
unsatisfactory disposition thereof, the 
courts of New York, in the exercise of 
their responsibility under the Supremacy 
Clause of the United States Cor.stitution 
to entertain federel constitutional 
questions, no doubt would have taken . 
jurisdiction of appellant's case. 
[Citations omitted] 


It is in this sense that we find 
that the state courts made a final 
determination on the "merits," which, 
under the principle of res judicata, 
we should not disturb. 
‘Coogan v. Cincinneti Bar Nssociation, 431 F. 2d 1209, 
1211 (6th Cir. 1970) was an action under the Civil Rights Act 
to enjoin enforcement of a final judgment suspending plaintiff 


from the Bar, on grounds not raised in the state court proceeding. 


In applying the doctrine of res judicata, the Court held that: 


The firal judgment of the Supreme 
Court is conclusive and Coogan is 
precluded by the doctrine of res judicata 
from relitigating not only the issues 
which were actualiy involved in the 

disbarment proceeding, but also the 
isstes which he might have presented. 


See also: Flynn v. State Board of Chirovractic Examiners, 
418 F. 2d 668 (9th Cir. 1969), an action also attacking 
plaintiff's suspension on grounds not raised in the state 
proceedings: 

It is immaterial whether or not the 
constitutional issues were actually 
litigated in appellant's state court 
action, because we are here concerned 


with the application of that branch of the 
res judicata doctrine known as bar and not 


every issue that was raised, but also 
every issue that might have been raised 
in the first action." [Citations omitted] 


' Frazier v. East Baton Rouge Paxish School Board, 363 
F. 2d 861, 862 (Sth Cir. 1966), an action seexing review, on 
grounds of discrimination not raised in state court proceedings, 


of plaintiff's dismissal as a teacher from a: public school: 
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Under the doctrine of res judicata, which 
the second action is based upon the same 
cause of action as that upon which the 
first action was based, the judgment is 
conclusive as to all matters which were 


litigated or might have been litigated 


in the first action. See Restatement, 

§§ 47, 48 (1942). Therefore, the decision 

of the state court of appeal, acting 

judicially, is a bar to Frazier's claim 

in the federal district court even though 

he raises his federal claim of discrimina- 

tion for the first time in the federal 

court. (Emphasis in original) 

The above-cited decisions make clear that the fact 

that plaintiffs did not raise their constitutional objections | 
in a state appellate proceeding makes the doctrine of res 


judicata no less applicable in the case at bar. 


Courts have not hesitated to apply the doctrine of 
res judicata to § 1983 claims which arise out of state court 
proceedings, but were not passed upon by state appellate courts, 
either because the plaintiff never took an appeal, or because 
the appellate court found itself without jurisdiction over the 


constitutional claim. 
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In Nertes v. Iertes, 350 F. Supp. 472 (D. Del. 3972) 

(3 judge court), affd. 411 U.S. 961 (1973), plaintiff had raised 
the question of the constitutionality of Delaware's provisions 
for disposition of property upon divorce in his state Supreme 
Court appeal. However, that court refused to consider the 
clain, becuase it had not been raised in the court below. 
Honetheless, the Third Circuit applied the doct»ine of res 
judicata, in the subsequent action under § 1983: 

"The fact that the constitutional claim 

raised here was not considered by the 

Delaware Supreme Court hecause of [the] 

proceéural default in failing to raise 

the issue in the lower state court does 


not make the doctrine inapplicable." 
305 F. Suvp. at 474. 


Plaintiff in Katz v. State of Connecticut, 433 F. 2d 


878 (2nd Cir. 1970) had lost a property condennation proceeding 
before a State Referee. At the etal he had raised constitutional 
objections, which the Referee denied, while granting an 

exception. Although he had a right of appeal to the state 

Supreme Court, he never availed himself of that right, choosirg 
instead én bring a Civil Rights action on his constitutional 


claims in federal court. 
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The Seconda Circuit affirmed the decision of the 
aistrict court, 307 F. Supp 480 (p.ct. Conn. 1969), on the 


ground of res judicata. 


See also Meyer, supra, where the court held that 
plaintiff's constitutional clains, arising out of the state 
court judge's conduct of the trial, were harred by res judicata 
despite the fact that no post-trial motions were filed in the 


state court. 


Plaintiffs herein, like plaintiffs in Mertes, Katz, 
and Meyer never received state appellate review of their 
constitutional claims concerning CPLR 1102(a). Honetheless, 
this Court, Like the courts in those cases, should apply the 


doctrine of res judicata to their claim. 


b. Under the Rooker doctrine 


met 


this Court 1s without 
jurisdiction to review 
alleged errors in state 


court judanents. ; 

In situations similar to the case at bar, some courts 
have applied the principles of Rooker V- Ficelity Trust COs, 
963 UiS.. 413% AvG=26, €1929)) on finding that they were without 
jurisdiction to grant the relief sought by plaintiffs -—— 


collateral review cf a state court decision. 
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Plaintiff in Rooker had ) ought an action in federal 
ae 


district court, seeking to have a state court judgment declared 


null and void 


on constitutional qrounds, The Court held that 


this was not the province of the federal court: 


° 


If the constitutional questions 
stated in the bill actually arose in 
the cause, it was the province and duty 
of the state courts to decice then; and 
their decision, whether richt or wrong, 
was an exercise of jurisdiction. If the 
decision was wrong, that die not make the 
judgment void, but rerely left it open to 
reversal or modification in an appropriate 
and tinely appellate proceeding. Unless 
and uriil so reversed or modified, it would 
be an effective and conclusive adjudication 
(Citations omitted]. 


Under the lecislatien of Congress, no court 
of the United States other than this Court 
could entertain a proceeding to reverse or 
modify the judement for errors cf that 
character [Citing statute]. To do so would 
be an exercise of appellate jurisdiction. 
The jurisdiction possessec hy the District 
Courts is strictly oricinal. Judicial 
Code, § 24. Besides, the perio¢c within 
which a proceeding micht be becun for the 
correction of errors such as are charged in 
the bill had expired hefore it was filed, 
[Citing statute], and as is pointed out in 
Voorhees v. Dani: of United States, after 
that period elarses an acericved litigant 
cannot be permitted to do indirectly what 
he no ionger can Go directly. 


In Tang v. Appellate Division of ew York Suvrere Court, 
_cvercenrvnens cman cnr enone seroma sett LL LLL TCL CLC OGIO CN 


First Nepartment, 487 F. 9a 138 (1972), cert. den. 416 U.S. 906 


(1974) the Second Circuit held Rooker applicalkle to an action 
Rooker at 


under § 1983. 


Tang involved a challenge to Yew York's six-month 
residency requirement for admission to the State Bar. Plaintiff 
had raised the same issues and lost in the Appellate Division. 
Instead of appealing to the New York Court of Appeals, however, 
he brought an action jin federal court under the Civil Rights 
Act. The Court held that: 

The district court lacks jurisdiction to 
review state court determinations of 
federal constitutional questions and on 
that ground we affirm the dismissal of 
the action. Rooker V. Ficelity Trust Co. 
263 U.S. 413, 44 5&.Ct. 149, 68 IueEd. 

362 (1923). (487 F. 2d at 141). 

‘In applying Rooker, the Court in Tang referred to 
Anderson v. Lecon Pronerties, Inc. 457 F. 2d 929, 930 (8th Cir. 
1972) cert. den. 409 U.S. 879 (1972) In that case, plaintiffs 
had been successful at trial of a state court action. Nowever, 
they were eventually subject to a writ of mandanus issued by 


the Minnesota Supreme Court ordering the trial court to vacate 


its judgment in plaintiffs' favor. 
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te 


They thercupon instituted a § 1983 action in the 
federal district court, alleging that the Supreme Court of 
ee Minnesota had, inter alia, violated their federar constitutional 
rights of due process and equal protecticn under the Fourteenth 
Anendient. In affirming the district court's dismissal of 
the complaint, the court stated: 
To the extent that there was any error of 
constitutional nagnitude in the Minnesota 
Suprene Court's decision, plaintiffs’ sole 
recourse was to the Suprene Court of the 
United States. Federal courts of inferior 
jurisdiction have no jurisdiction to review 
alleced errors in state court judgnents. 
Roolter v. Fidelity Srust Co., 263 U.S. 413, 
Taq Sct. 149, 6% L.Ed. 362 (1923); Fvanson 
: . Pekka ES 
v. Northwest Molding Companys 368 F. 2d 
5317 (Stn Car. 1966). 
See also Roy v. Jones, 484 F. 24 96 (3rd cir, 1973), 
jn which the doctrine of res judicata was applied to an action 
brought by state justices of the peace to enjoin enforcement 


of suspension orders issued against them in an earlier state 


court proceeding. The court noted that 
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"(t]here is a line of authority springing 
from [Rooker] which holds that a federal 
district court is without jurisdiction to 
redetermine issues already litigated ina 
prior state action. Apparently, the 
Supreme Court felt that allowing relitiga- 
tion in the district courts of issues once 
adjudicated in the state courts would amount 
to a usurpation of the Supreme Court's 
exclusive power to review state determina- 
tions of federal questions. ... 


In Daniel B. Frazier Co. v. rong Beach Twp. 
77 F. 2a 764, 765 (ard Cir. , this 
court, by application of the Rooker 
principle, reached substantially the same 
result that we by resort to the doctrine of 
res judicata reach here. Other courts have 
also taken the Rooker approach. [Citation 
ommitted]" (Emphasis in original) (484 F. 24 
at 99, fn. 11). 


Plaintiffs in the instant case request relief similar 


to that denied in Tang, Anderson and Roy. This Court, like the 


courts in those cases, is without jurisdiction to entertain 


their claim. 
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POINT. IV 
NS PLAINTIYFS' CONSTITUTIONAL 
CLAINS APR INSUPSTATTIAL, A 
THREE-JUDGS .COURT NEED NOT BE 
COMUVENDSD. 


As was seen above, defendants contend that plaintiffs 


» 


have failed to state a cognizable § 1983 claim. 


Even if this Court were to find, however, that 
plaintiffs have in fact alleged facts sufficient for them to 
challenge CPL2 1102(a) as applied to indigent matrimonial 
litigants, plaintiffs would succeed only if this nar ee 
ultimately to find that they have a- constitutional rignt to 
counsel. Defendants contend that they have no such right, 
that their constitutional challence to CPLR 1192(a) is thus 
"obviously without merit," and that a three-judge court 
therefore need not be seoeeuil. Coosby v. Ossex, 409 U.S. 


emamnenermamenN one 


512, 518 (1973). 
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Nowhere do plaintiffs allege that the richt of 


‘ indigent matrimonial plaintiffs to counsel has already been 
recognized, and, as was noted in Menin, supra, 79 Ytise. 2d 


at 286-7: 


In pre-Boddie cases, the Supreme Court 
had refused to announce a right to 
counsel in civil matters (ilackin Ve 
° > a ee 
Arizona, 389 U.S. 143; Sandoval. v. 
Rattilin, 385 U.S. 901; see itote, 76 
Yale Lede 5453 Comment, 66 Columbia 
%,,° Rev. 1322). In two pnost-Roddie 
‘ pars ———— 
matters involving denie+ of assign- 
ment of counsel, the Supreme Court 
denied certiorari (Meltzer v. LeCraw 
oe ——— 
& Cos, 402 U.S. 954; Kaufman V- 
Garter, 402 U.S. 964) wees 
a 


An overwhelming majority of juris- 
dictions that have considered the 
issue of right to counsel in civil 
cases have held that no constitutional 
right attached nereto (Securities 
Exch. Comm. Ve Alan ©. ifuqnes, InCe,s 
431 F. 2a 401, cert. cen. 414 U.S. 
1092; Peterson Ve Nacler, 452 F. 2d 
754; Matter of Pobinson Ve 
Kaufman, 6 Cal. App. 3q 783, cert. 
den. sub nom. Kaufman v- Carter, 
sup host: See 
AG? U.S. 9543 Arcnuleta Vv. Grand Lodge 
of Int. Assn. of Taciinists &« Aerosoace 
Torners, 202 Cal. mpD. 96 202; Fowell 
ne Souls ahs cere ae 
. - v. State, 19 AP1iZ. APP. 397; Patter. of 
————— = ny rane 
Waite, 143 Mont. 321; cf. Nace County 
Wee y 
vy. NeCrary, 260 So. 2a 543 iFia.l? 
Caron v. betit, 41 Vt. 533 Peace V-« 
da 


2 602 [Mass.]). 


wor” 


Peace, 288 N.E. 


‘6 


Plaintiffs in Menin, like plaintiffs herein and 
plaintiffs in prior New York cases, sought to extrapolate 
a constitutional right to counsel from Roddie. The court 


. rejectcd their contention, holding that 


Boddie is an access case lacking equal 
protection implications and it is con- 
cluded that since all indigent civil 
litigants are accorded access to the 
courts in this State, there is no 
deniai of equal protection in refusing 
to assign court-appointed counsel (cf. 
Ross v. Moffitt, 417 U.S. 600). (id. at 


Defendants contend that, on this point, the 
court in Menin was correct; indeed, the Court of Appeals 


unequivocally came to the same conclusion in Smiley: 


On no view of the watter is counsel 

required in a matrimonial action as 

a condition to access to the court. 

Of course, counsel is always desirable, 

and in complicated matrimonial 

-litigation would be essential. But 

however desirable or necessary, 

representation by counsel] is not a 

legal condition to access to the courts 

(see, generally, Note, A First Amendment 

" Right of Access to the Courts for 

Indigents, 8&2 Yale LJ 1055, 1066-1067). 

- Access to the courts was the only 

* problem to which the Beddie and Deason 
cases were addressed. (37 N.v. 2a at 
440) 


See also United States V- Kras 409 U.S. 434, 


443 (1973): 
: "Roddie was based on the notion that 
ee a State cannot ceny access, simply 
because of one's poverty, to a 
. 'judicial proceding [that is] the 
> only effective neans of resolving 
the dispute at hand. ‘" 
Plaintiffs herein have apparently acknowledged 
that they cannot rely solely on Poddie; indeed, nowhere 


do they argue they have been Genied access to the courts. 


Ly 
Rather, their argument is in Large part based 


on the due process requirement of "fundamental fairness" 


enunciated in Justice Powell's concurrence in Argersinger 


v. Hamlin, 407 U.S. 25 (1972). 


P Pirst, it should be noted that Justice Powell spoke 
of the “fundamental fairness doctrine" solely in the context 


of criminal proceedings: 
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"T would adhere to the principle of 

due process that requires fundanental 
fairness in criminal trials...." (id. at 
47) 

Further, a full reading of this concurrence 
supports, not plaintiffs' contentions, but defendants’, 
for Justice Powell disagreed strongly with the majority's 
holding that all defendants in criminal prosecutions in 
which imprisonment may result had a constitutional right 
to counsel: 

If I were satisfied that the gua-~ 
rantee of due process required the 
assistance of counsel in every case 
in which a jail sentence is imposed 
or that the only workable methed of 
insuring justice is to adopt the 
majority's rule, I would not hesitate 
to join the court's opinion...." 

(id. at 62) 

Justice Powell's view of the requirements of the 
fundamental fairness doctrine is significant; although 
plaintiffs wish to rely on it as mandating a right to 
counsel for all indigent matrimonial litigants, Justice 


Powell specifically rejected the argument that it required 


a blanket pronouncement of the richt to counsel, even 
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for any class of exrininal litigant, descrying such "mechanistic 


applications" or “inflexible rules," applying to “all cases 
within their defined areas regardless of circumstances:" 

"Due process...embodies principles 

of fairness rather than immutable 

line drawing....While counsel is 

often essential to a fair trial, 

this is by no means a universal 

fact..." (id. at 49) 

The majority's “inflexible rule," he felt, was both 
constitutionally ‘unnecessary and, if eventually extended to 
guarantee counsel for all criminal defencants, regardless 
of circumstances, complexity of the issues, or possibility 
of fine or jail sentence, potentially disastrous in its 
impact on “the administration of justice," producing an 
“extraordinary demand for counsel" (id. at 56), a “serious 
potential impact on already overburdened local courts" 


(id. at 58), and greatly increased costs to the public 


tia, at SO). - 


Further, such a rule would "favor defendants 
classified as indigents over those not so classified, yet 


who are in low-income groups where engaging counsel in a 
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minor petty-offense case would be a luxury 


not afford." (id. at 50) 


Justice Powell offered, as a constitutionally 


ermissible, and far preferable alternative, a case-by- 


P 
case analysis, considering the complexity of the offense 
charged, the probable sentence, and such in@ividual factors 


as the defendant's competence to present his own case 
if P 


(id. at 64). 


Such an analysis was deemed constitutionally 
sufficient to meet due process requirements for counsel 


in parole and probation revocation proceedings in Gagnon 
= merece ne carte errant omy 


(1972), on which plainti 


Ve Scarpelli, 433 HS. 178 


therefore mistakenly rely. 


The lower court in Gaanon had found an un- 


conditional constitutional right to counsel in these 


proceedings. The Supreme Court disagreed: 


- 


. . ewe think that the Court of Appeals 
erred in accepting respondent's 
contention that the State is under a 
constitutional duty to provide counsel 
for indigents in all probation or parole 
revocation cases. While such a rule 


the family could 


has the appeal of simplicity, it 
would impose direct costs and serious 
collateral disadvantages without 
_ regard to the need or the Likelihood 
in a particular casc for a constructive 
contribution by counsel (411 U.S. at 
a ; 787). ° 


It found that "due proccss is not so rigid as to 
require that the significant interests in informality, 
flexibility, and cconomy must always be sacrificed," (id. at 


788) and therefore mandated a case-by-case approach: 


We thus find no justification for a 

new inflexible constitutional rule 
with respect to the requirenent of 
counsel. We think, rather, that the 
decision as to the need for counsel 

must be made on a case-by-case basis 

in the exercise of a soune discretion 
by the state authority charged with © 
responsibility for administering the 
probation and parole system. Although 
the presence and participation of 
counsel will probably be both un- 
desirable and constitutionally 
sunnecessary in most revocation hearings, 
there will remain certain cases in which 
fundamental fairness ~~ the touchstone 
‘ : of due process -~ will require that the 
State provide at its expense counsel for 
indigent probationers or parolees. (id. 
at 790) 
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The case-by-case approach deemed constitutional- 
ly sufficient both in Gagnon and in Justice Powell's 


Argersinger concurrence is exactly what CPLR 1102 (a) 


requires. Pursuant to this statute, a judge's decision to 


assign counsel to an indigent divorce plaintiff is to be 


based on an examination of such factors as the plaintiff's 


ability to speak English and competency to comprehend the 


legal procedures which must be followed, the complexity 


of the issues the plaintiff presents, and the availability 


and sufficiency of help by paraprofessionals and court 


personnel. 


Defendants believe it inconceivable that a 


federal court, relying on the fundamental fairness doctrine 


as applied in Gagnon and Justice Powell's Argersinger 
nen nema me TOE Hn 


concurrence, could find this procecure insufficient to 


guarantee indigent divorce plaintiffs due process. ~ 


Further, these two decisions require a federal 


court to consider the “costs and collateral disadvantages" 


of a broad guarantee of counsel to all indigent divorce 


plaintiffs, regardless of their circumstances. If such a 


guarantee were to be given, the denand for counsel would 


the impact on already over-burdened 


increase significantly, 
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local courts would be 


to taxpayers would be 


exists. 


Likewise, 


Clause are unavailing. 


long recognized that 


in law as though they 


The test to 


solely proof of “some 


"To be 
is not 
sarily 


disadvantages are clearly not ju 
fact that a constitutionally - 


method of insuring justice 


argumen 


Case under the Equal Protection Clause 


things which are different in fact or 


{citing Zigner]. 


extraordinary, 


immense. 


-- CPLR 1102(a) -- already 


have 


"the Constitution does not require 


were the same." Tigner V- Texas, 
pio iit 3 


310 U.S. 141, °147 (193°). 


be applied to the difference is 


rationality": 


sure, the constitutional denand 
a sitet. Sat 2 statute neces~ 
apply equally to all persons 
Eence, legislation 


‘ may impose Special burdens upon 
definea 
-? permissible ends. 
Protection Clause does 
in defining a class 
legislation, the distinctions tnat are 


classes in orcer to achieve 
But the Equal 
require that, 
subject to 


Such costs and collateral 
stified, in lignt of the 


permissible, more workable 


ts under the Equal Protection 


and the resultant cost 


opinion to be treated 


drawn have “some relevance to the purpose 
for which the classification is made." 
Rinaldi v. Yeaaer, 384 U.S. 305, 399 


Tise5). 


Bs * What is to be avoided is “invidious discrimination". 


Williamson v. Lec Optical Co., 348 U.S. 483, 489 (1954). 


As was noted in Douglas Vv. California, 372 U.S. 353 


(1962) : 


* it is appropriate to observe that 


aes 
a state can, consistently with the 
Fourteenth Amendment provide for ad‘ f€er- 
ences so lona as the result docs 

amount to a denial of due process or an 
‘invidious discrimination’ {citing 
Williamson]." 


The “rational relationship" test applies to classifica- 


tions adversely affecting indigents unless a “fundamental interest" 
is involved. 


A fundamental interest is one which is constitutionally 


recognized. As has been seen above, the right of indigent 


‘ divorce litigants to counsel is not so recognized. Thus, while 


this right is related to their fundamental right of access to 


the courts enunicated in Coddie, it is not itself fundamental 


for purposes of the compelling inierest test. 


In Griffin v. Illinois, 267 0S, 23 GOS6), 


the Supreme Court enunicated the right of all indigents to 


i ; copies of those portions of thoixr transcripts necessary 
og for appeal. lowever, the Court refused to hold that Illinois 


“must purchase a stenographer's transcript in every case 


where a defendant cannot buy it," (351 U.S. at 20), a 


refusal solidly grounded in the doctrine, cited abovc, 


that a State need not guarantee absolute equality 


between rich and poor defendants in all phases of the judicial | 


process, As Hr. Justice Frankfurter noted in his concurrence | 
| 


in Griffin: 
poo Beckson 


"Of course 2 State need not equalize 
economic conditions. <A man of means 
may be able to afford the retention of 
an expensive, able counsel not within 
reach of a poor man's purse. Those are 
contingencies of life which are hardly 
, within the power, let alone the duty, 
of > State to correct or cushion." 
Pe @t 23). 


The case therefore has, like noddie, been viewed as an 


"access" case, standing only for the proposition that access to 


an instrument necessary to vindicate legal rights cannot be 


“0 denied: 


"But when a State ceens it wise and just 
: that convictions he susceptible to review 
by 2n appellate court, it cannot by force 


of its exactions draw a line which precludes 


convicted indigent persons, forsooth errone=- 
ously convicted, from securing such a review 
merely by disabling them from bringing to 
the notice of an appellate tribunal errors 
of the trial court which would upset the 
conviction were practical opportunity for 
review not foreclosed.” (Ibid.) 

(Emphasis added.) 


Griffin's progeny, in making clear that even the denial 
of a transcript will only be of constitutional dimension if the 


transcript in question was “necessary to vindicate legal rights," 


LaVallee, 389 U.S. 40, 42 (1967) (per curiam), reveal 


Roberts V. 
the frivolity of plaintiffs‘ equal protection claim, in that they 
show that a right envnciated for “access“ purposes may: not he 


relied pon when access has not in fact been denied. 


In United States V.- Carella, 411 F. 2d 729 (2d Cir., 


1969), cert. den. sub. nom. Erhnart V-. United States, 396 U.S. 


860, denial of a free transcript of a former trial was also 

held not to haye violated plaintiff's rights: 

"The Court's objective has not been to 

place the neor*derendant on a basis of 

perfect equality with the rich one, 

which is manifestly impossible, see 

Griffin v. Tllinois, 351 U.S. at 23, 

ere ENS a . * . 

76 S. Che at 594 (concurring opinion of 

Mr, Justice Frankfurter), but rather, 

as stated in Roberts v. LaVallec, Supra, 
a ee omearaer oan. 1 4 ©’ a 

389 U.S. at 42, Pee) De Cts at 196, to 


ee 
bed 


outlay differences, based on the finan- 
cial situation of the defendant, “in 
access to the instruments needed to 
vindicate legal rights." We are 
unwilling to say that a full trans~ 
cript of a lengthy forner trial, much 
of it relating to matters of no truce 
concern to the indigent Gefendant, is 
invariably "needed," however convenient 
it might be ...-" 


See also: Britt v- North Carolina, 404 U.S. 226 (1971) 
transcript of trial resulting in hung jury held unnecessary in 


circumstances of case)? United States v- Bueno, 470 F. 2d 154 


(Sth. Cir.» 1972) (denial of transcript of mistrial) ; Reinoehl 


v. Hershey, 426 F. 2d 815 (9th Cir., 1970) (Selective Service 
regulation upheld which imposed costs on transcription of 
registrant's file prior to, but not subsequent to indictment 

or habeas corpus proceedings) ; Leslic v. Matzkin, 450 F. 2d 
319 (2d Cir. 1971), cert. den. 406 U.S. 932 (1972) (transcripts 
of probable cause hearings held not needed to vindicate 
plaintiff's legal rights); United States cx rel. Cadogan V. 


Unitec ota’ err 
LaVallee, 428 F. 2a 165, 167 (2d Cire, 1970), cert. den. 401 
U.S. 914, (denial of transcript of pre-trial suppression 
hearing held non-prejudicial) i Gardner v. United States, 


407 F. 20 1266 (D.C. Cire, 1969), cext. den. 395 U.S. 911 


- (1969) and Boney Vv- United States, 3387 F. 2a 237 (D.C. Cir. ,1967) 
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cert. den. 390 U.S. 967 (1968) (Genial of transcripts of 


preliminary hearings) and Mash Vv. Reincke, 325 F. 2a 310, 312 


dontee 377 US. 938 (4964) (cranseript of 


(2d Cars, 1963), cert. 


hearing regarding reguest for appointment of special public 


defender and clain of misconduct hy prison officials was 


"in no way essential to meaningful appeal of conviction." 


In all of these cases, the transcripts sought would 


clearly have aiced plaintiffs, and presumably would have been 


purchased, had plaintiffs had the funds to do so; nonetheless, 


the courts held that this disadvantade, resulting solely from 


indigence, was not of sufficient magnitude to constitute a 


violation of plaintiffs" Fourteenth Amendment rights. 


Plaintiffs do not argue that the denial of counsel 


t divorce litigants denies them access to the 


the distinction between indigent divorce 


litigants, indigent Panily Court litigants, and non-indigent 


divorce litigants will be sustained if it has a rational 


purpose. Clearly, both fiscal considerations and a desire to 


avoid those adverse effects on the “administration of justice" 


: warned of by Justice Powell are rational, within the meaning 
of the Equal Protection test. ; 


Plaintiffs therefore having raised constitutional 


» 
Which, 
claimsiseven if cognizable by this Court, are “obviously 


without merit," a three-judge court should not be convened. 


POINT V 


A CLASS SHOULD NOT BE 
CERTIFIED HEREIN. 


1. Plaintiffs have standing 
only to represent persons 


similarly situated to them. 

Although plaintiffs seek to represent a class 
consisting of all indigent divorce litigants in Bronx County, 
certification of such a class would violate the fundamental 
principle of constitutional law that clallenges to state 
statutes may be brought only by persons actually aggrieved 
by the operation of these statutes. Thus, when a statute, 
constitutional on its fact, is alleged to be applied in an 
unconstitutional manner, the plaintiffs must be persons 
against whom the statute was actually applied in the 


unconstitutional manner complained of. 


«6 


Plaintiffs' grievance against CPLR 1102(a), if 
cognizable at all, must therefore be based on the actual 
application of the statute to these plaintiffs, and desnees 
quently must be limited to the interpretation of this 
statute made by Justice Cotton in Natter of Boyd.* His 
interpretation, that CPLR 1102(a) permits him to deny 
counsel to indigent matrimonial plaintiffs in need of 
counsel on the ground that, absent compensation for such 
assignments, the resources of the private Bar are inade- 
quate to meet their needs for counsel, thus defines 

what would be the proper scope of plaintiffs' challenge to 
this statute. The question of the constitutionality of 
CPLR 1102(a) as applied to indigent matrimonial litigants 


denied assigned counsel in 


. 


*?ne first ten naried plaintiffs were denied assignee counsel 
in Matter of Bovc. ‘Two of the remaining plaintiffs -- Stella 
Palmer and Valeria Harding -- never anplied for assigned 
counsel pursuant to CPLR 1192(a), and therefore have not been 
actually aggrieved hv operation of that statute. The thir- 
teenth plaintiff, Carlota Larrera, although Genied assigned 
counsel, had a right to payment of counsel fecs by her husband, 
plaintiff in a divorcee action against her and represented by 
~ private counsel, pursuant to DRL G 237. Plaintiff Barrera 

does not allege, however, that sne sought and was denied counsel 
| fees pursuant to DRL § 237. 
| Defendants therefore argue that, even if the complaint is 
otherwise sufficient, these three plaintiffs are improperly 
before this Court. 
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other situations, i.e. upon findings that they either were 
not in need of counsel, or were jn need of counsel but 
counsel could not be assiqned for reasons other than those 
given by Justice Cotton, may not pe raised by plaintiffs 


herein. 


In Barrows v. Jackson, 246 ULS. 249; 256-7 (1952), 
the Supreme Court "“yoaffirmed" the “salutory rule" that "one 
may not claim standing in this Court to litigate the cons~ 


titutional rights of some third party." 


It explained the rationale benind this rule as 


follows: 


Tne recvirement of standing is often used 
to Gescribe the constitutional Llinitation 
on the jurisdiction of this Court to 
"cases" and "controversies." Sce Coleman 
vy. Miller, 307 U.S. 433, 464 (concurring 
opinion) - Apart from the jurisdictional 
reauirement, this Court has developed a 
complementary rule of self-restraint for 
its own governance (not always clearly 
distinguished from the constitutional 
limitation) which ordinarily vcrecludes 4 
z person from challenging tne constitution- 
ality of state action by invoking the 
rights of others. See Ashvander V. 
mennessee Valley nuthoritv, 207 U.S. 288, 
346-346 (concurring Opinion). ™e cormon 
thread underlying both recuirements is 
that a person cannot challenge the cons- 
titutionality of a statute unless he shows 


that he himself is injured by its operation. 
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There are still other cases in which 
the Court has held that even though 

a party will suffer a direct sub- 
stantial injury from application of a 
statute, he cannot challenge its 
constitutionality unless he can snow 
that he is within the class whose 
constitutional rights are allegedly 
infringed. Bode v. Barrett, 344 U.S. 
583, 585; Jeffrey Mfq. Co. v. Blagg, 
995 U.S. S71, 3763. vee York ex rel. 
Hatch v. Reardon, 904 U.S+ Los? 160- 
Tél; sce also Tennessce Elec. Power 

Co v. Tennesseee Valley Authority. 

S06 U.S. Lie, 144- Onereace® for 
this ruling is that the state court, 
when actually faced with the question, 
might narrowly construe the statute 

to obliterate tne objectionable 
feature, or it might dGeclare une uno 
constitutional provisions separahle. 
New York ex rel. Hatch Vv. Reardon, 
supra, at 150-161; Wuchter Ve Pizzutti, 
e736 UaGse ove 26-23 (dissenting oninion). 
It would indeed be undesirable for this 
Court to consider evcry conceivable 
situation which might possibly arise 
in the application of complex and com- 
prehensive legislation. lor are we so 
ready to frustrate the expressed will 
of Congress or that of the state 
legislatures. Cf. Southern Pacific Co. 


———ee 


v¥. Gallagher, 306 U.S. 167; 21s 


The Supreme Court later relied upon this rule in 


Bailey v. Patterson, 369 #8. 31, 32-3 (1961): 
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“Appellants lack standing to enjoin 

criminal npresecutions under tississippi's 

breach-of-peace statutes, nines they do 

not allege that they have been prose- 

cuted or threatened with prosecution 

under them. They cannot repr esent a class 

of whom they are not a parte.” 

See also North Carolina v. Rice, 404 U.S. 244 (1971); 

Golden v. Zwickler, 394 U.S. 103 (1969); Palmer v._Thompson, 
391 F. 2d 324, 327 (Sth Cir. 1967) aff'd 403 U.S. Zi? TA97L) 3 
Thaxton v. Vaughan, 321 F. 24 474 (4th Cir. 1963); Mendez 
v. Heller, supra, at 22 * McDonald v. Lucas, 371 F. Supp. 
831, 833 (S.D.N.Y. 1974) (3-judge court), aff'd. 419 U.S. 
987 (1975), quoted -infra. at65-6; Pollard v. United States, 
384 F. Supp. 304, 311 (M.D. Ala, N.D. 1974); Smiley v- 
City of Montcomery,305 F. Supp. 451, 453 (M.D. Ala. N.D. 1972); 
Wilson v. Kelley, 294 F. Supp. 1005 (N.D. Ga. 1968) aff'd. he 


U.S. 266 (1968). 


These cases make clear that if plaintiffs herein 
may in fact challenge CPLR 1102(a), they may challenge that 
statute only insofar as it has been applied to them; they 
may not make claims on behalf of jose chalienge the 

constitutionality of CPLR 1102(a) as it may be applied to 
indigent matrimonial litigants not similarly situated to them. 
Even if CPLR 1102(a) does authorize judges to deny counsel 
to all indigent matrimonial defendants, and to all 


indigent matrimonial plaintiffs 
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not found to he in need of counsel, and even if it further 
authorizes judges to ceny counsel to indicent matrimonial 
plaintiffs found to be in need of counsel on grounds other 
than those relied upon by Justice Cotton in Matter of Bovd, 
the constitutional claims of persons denied assigned counsel 
hy these applications of CPLR 1102(a) may not be raised by 
plaintiffs herein. . 
2. Certification of a class 
- consisting of the 61 plain- 
tiffs in Matter of Boyd is 
not warranted, if the com- 
plaint is not dismissed. 

Plaintiffs make no allegations showing the 
existence of persons (other than the remaining -51 plaintiffs 
in Boyd) similarly situated to them -- i.e., other indigent 
divorce plaintiffs who have sought assigned counsel under 
CPLR 1102(a), who have been found to need such counsel, and 
who have been denied counsel on Justice Cotton's grounds. 
Nor do they allege facts showing that Justice Cotton himself, 
or any other justice authorized to assign counsel pursuant to 
CPLR 1102 (a), has engaged in a pattern or practice of de- — 
clining to assign counsel to indigent divorce plaintiffs 
needing such counsel on the ground that absent compensation 
for such assignments the resources of the private Bar are 


jnadequate to meet the need of the plaintiffs for counsel. 
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mae proper plaintiffs, therefore, would at most be those 


persons affected by the decision in Matter of Boyd, tie 61 
plaintiffs therein. 


lMowever, certification of a class consisting of 


the 61 plaintiffs in Bovd is unwarranted, both because 


plaintiffs would have little chance of success on the merits 
of their constitutional claim, and because a judgment in 
plaintiffs’ favor for acclaratory and injunctive relief, 
however unlikely, would automatically run to the benefit, 
not only of the named plaintiffs, but of all persons 


similarly situated. 


Class certification has been consistently denied 
in this Circuit where a judgment of cipeinationtountity 
would run to the benefit, not only of the named. plaintiffs, 
but of all others similarly situated. In the leading case 
of Galvan v. Levine, 490 F. 94 1255 (24 Cir. 1973), cert. 
denied 376 U.S. 910, plaintiffs appealed the Cistrict 
court's denial of their motion for class certification. 
Tae Circuit Court, Friendly, J., in affirming, stated at 
1261: 

" ~.an action seeking declaratory or 
injunctive relicf against state 


officials on the ground of unconsti- 
tutionality of a statute or 
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adninistrative practice is the arch- 
tvne of one where claus action 
desianation is laraely a formality, 
at least for the plaintiffs. As we 
have recently noteeé in Vulcan Socicty 
v. Civil Service Comi'tn., 420 %. eGip 
3997" (lJ73) wnat Ls important in such 
a case for the plaintiffs or, more 
accuratelv, for their counsel, is 
that the judercnt run to the bencfit 
not only of tne named plaintiffs but 
of all others similarly situated. 

Soe Bailey v. Patterson, 323 F. 2a 
201, 206-207 (Stn Cir. 1963) cert. 
denied, 376 U.S. 910, 6&4 S. Che 

Goo, Lh ts Ea. 2d 609 (1964); C£. 
United States v. Hall, 472 F. 2d 261, 
566 (btn cir. 1972), as the judgment 
did here." 


See also: Glodaett v. Betit, 368 F. Supp. 211 (1973, 
aff'd. sub. nom. Philbrook v. Glodcett, 419 U.S. 963 (1975); 
itcDonald vy. MeLucas, 371 F. Supp. 831 (S.D.11.¥. 1974) 


oS INN 


(3 judge court), aff'd. 419 U.S. 987 (1975) (mom. op.). 


In Bailev v. Patterson, 323 F. 2a 201; (206 
(Sth Cir. 1963), cert. denied 376 U.S. 910 (1964) tne 
court explained the effect and application of the decree 


in a segregation case as follavvs.s 


"Appellants do not seck to use those 
parts of searegated facilities that 
have been set aside fer use by 'whites 
onlv.' They seek the riqnt to use 
facilities which have been Gesegre~ 
gated, that is, which are open to all 
persons, appellants and ethers, witnout 
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che very nature of 


reqard to race. 
to vindicate 


the riahts aprellants seek 
requires that the decree run to the 
benefit not only of appellants but 
also for all persons similarly situated." 


Further, the Court of Appeals, Friendly, Circuit 


‘ Judge, made the following remarks as to the need for class 


certification in Vulcan Society v. Civil Service Commission, 


490 F. 2a 387, 399 (2d Cix. 1973)+% 


"Ho [the District Judae] was entirely 


right in thinking it unnecessary, from 
the plaintiff's stancpoint, for him to 
@ecide on class action designation in 
order to pass upon the issues raised 

in reqard to xan 0159. If the examina- 
tion procedures were found unconstitu- 
tional as regards the naned plaintiffs, 
they wer equally so as recaras all 
eligible blacks and Hispanics, and it 
would be unthinkable that the municival 
defendants would insist on other actions 


heing brought." 


In McDonald v. McLucas, supra, the next of kin 


of American servicemen in Indochina, carried in a missing 


status, soucht a declaratory jucgment declaring unconstitu- 


tiona”. the procedure to determine whether to make official 


: reports of death of persons missing. The Court said: 


"The threshold issuc which we must 
resolve is whether this suit may be 
hee maintained as a class action....the 

class would incluce members whose 


missing status was chanaed by a 


And i 
GiDs Tit. ES Tt 


District Court. 


determination of aeath made anytime 
since January, 1962." 


"Pirst, none of the naned plaintiffs 
are prover representatives of the 
group of military personnel who have 
previouslv been Gecloreda dead under 
Section 555 and 556. Whey could 

only represent those ‘designated 
next-of-kin' of members who are still 
missing. 


as far as the remainder of the pur- 
ported class is concerned, the issue 

of the unconstitutienality of these 
statutes can be raiseeé and determined 
in an action for a Geclaratory judgment 
and injunctive relicf without the 
necessity of a class action. A. class 
action here would be largely a 
formality... A favorable judament here 
would obviously accomplish this result. 
The Court cen properly assune that an 
agency of the aovernnent would not 
persist in taking actions which violate - 
the rights of a service member's next 
of kin, if the statutes are declared 
unconstitutional. {Citing cases)." 
(371 F. Supp. at 833-4). 


n Koehler v. Ocilvie, 53 F.R.D. 98, 101 


), affa. 405 U.S. 906 (1972) (mem. op.), the 


concluded: 


"Pinally a class action is unnecessary 
to enable an apnropriate examination 
of the constitutionality of the Illinois 
divorce lavs since it can as affect- 
ively be achieved in an individual or 
joint action as in a class action." 
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In the case at bar, plaintiffs consitutional 


claim could result, at best, in a judgment declaring 


CPLR 1102 (a) unconstitutional as applied to indigent 


; divorce plaintiffs found to be in need of counsel yet 


denied assigned counsel on the ground that, in light of 


the fact that attorneys SO assigned could not be compensated, 


the resources of the private bar were inadequate to meet 


the plaintiffs need for counsel. Such a judgnent would 


obviously run, not only to the benefit of the named 
plaintiffs, but to the benefit of all sinilarly situated 
indigent divorce plaintiffs. Class certification, under 
mated. 


the cases cited above, is therefore clearly um 


3. On no view of the complaint © 
is certification of the class 
soucht bv plaintiffs warranted. 


Plaintiffs seek to represent a class consisting 


of "all indigent persons who are or will. be plaintiffs or 


; defendants in divorce ‘actions brought in the Supreme Court 


of the State of lew York, Bronx, County, and who are unable to 


at obtain counsel". Complaint, par. S5 


Such a description of the class plaintiffs seek to 


desire to challenge 


represent is predicated on plaintiffs’ 


CPLR 1102(a) insofar as it allegedly acts to deprive any 


Mat « 


indigent Givorce litigant -- plaintiff or cefendant -- of 
appointed counsel, on any ground and irregardless of the 
jndividual's actual need for counsel. As was seen in Point i, 
nowever, plaintiffs challenge to CPLR 712 tayy FE cognizable 
at all, is limited to a challenge of that statute insofar 

as it has allegedly deprived them, indigent divorce plaintiffs 
found to be in need of counsel, of the right to counsel on the 
ground that, in light of the fact that attorneys SO assigned 
may not be compensated, the resources of the private bar 


are inadequate to meet their need for counsel. 


Certification of this large class is therefore 
clearly unwarranted, both because the naned plaintiffs are not 
representative of this class they seek to represent, and 
because they cannot raise the constitutional claims tney seek 


to raise on behalf of these persons. 


Further, even if the declaratory relief plaintiffs 
seek scmehow were to be granted, this relief would automa~ 
tically nee to the benefit of the purported class, 
thereby making slass certification unnecessary under the 


cases discussed at pages 63-66 , Supra. 
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CONCLUSION 


FOR THE REASONS CITED ABOVE, THE 
JUDGMENT BELOW SHOULD BE AFFIRMED. 


Dated: New York, New York 
December 13, 1976 
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